














Vou. XI] | NEW YORK, FEBRUARY, 1854. [Mowznty Pant. 





. HH. &. District Court. 


DEcEMBER, 1853. 
[Southern District of New York.] 


Before the Honorable SAMUEL R. BETTS, District Judge, 


Tue ScHooner CHEROKEE. 


Under a libel against the vessel as forfeited for removing timber from public lands in 
Florida in violation of a statute of the United States. 

Held. That the forfeiture could not be enforced except upon averment in the libel, and 
proof that the acts charged as a public offence were done by the master of the vessel wil- 
fully, or with knowledge of their culpability. 

That the confessions of the consignee of the vessel of his knowledge in the premises are 
not admissible to charge the offence on the owner or mate of the vessel. 

That if such proofs could be received, it was less doubtful upon the evidence whether 
the portions of land upon which the timber was cut, at the time belonged to the United 
States, and if they did do so, whether the consignee cut or removed the same thereupon, or 
acquired it knowing that fact. 


The facts sufficiently appear in the opinion of the court. 
Charles O’Conor, District Attorney, for the United States. 


George F. Betts, for the schooner. 


Betts, D. J.—This is a libel of information, demanding the forfeiture 
of the schooner for removing timber from the public lands in Florida, 
contrary to the prohibitions of the act of Congress of March 2, 1831. 
(4 Statutes at Large, 572, §§ 1 and 2.) 

The first section of the act imposes a fine and imprizonment on any 
persons committing the offences therein declared “‘ on any lands of the 
United States, which in pursuance of any law passed, or hereafter to be 
passed, shall have been reserved or purchased for the use of the United 
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States, for supplying or furnishing therefrom timber for the navy of the 
United States, or from any other lands from the United States acquired, 
or hereafter to be acquired,” without being authorized by order in wri- 
ting by a competent officer, and for the use of the United States. 

The second section supplies the immediate foundation of this prosecu- 
tion. It enacts, “ that if the master, owner, or consignee of any ship or 
vessel shall knowingly take on board any timber cut on lands which 
have been reserved or purchased as aforesaid, without proper authority, 
and for the use of the navy of the United States, or shall take on board 
any live oak or red cedar timber cut on any other lands of the United 
States, or to export the same to any foreign country, the ship or vessel 
on board which the same shall be taken, transported, or seized, shall 
with her tackle, apparel and furniture, be wholly forfeited to the United 
States, and the captain or master of such vessel, wherein the same shall 
have been exported to any foreign country against the provisions of this 
_ shall forfeit and pay to the United States a sum not exceeding 
$1000. . 

The libel consists of six counts. In the first, the cause of forfeiture 
alleged is, that the master of the Cherokee knowingly took on board her, 
without proper authority, on St. John’s river, East Florida, on the 20th 
of June, 1851, a quantity of red cedar timber which had been cut on 
public lands of the United States in East Florida, reserved for supply- 
ing timber for the use of the navy, which timber had not been cut for 
the use of the navy, and that the same was taken on board by him 
with intent to transport it to New York. 

The second count is the same as the first, except that it does not 
charge that the master did the act knowingly. 

The third count varices from the second in averring that the master 
took the timber on board ‘* with intent to export, dispose of, use or em- 
ploy the same in a manner other than for the use of the navy of the 
United States, and in omitting the allegation that the timber was cut 
or taken from the land reserved, &e. 

The fourth, fifth and sixth counts are substantially the same with the 
first ; the sixth averring, in addition, that the schooner sailed from 
Florida with the timber, and arrived with it on the Ist of July, 1851, in 
this port. 

The answer is interposed by the owners, and denies the liability of the 
vessel to forfeiture for the cause alleged, being in effect tantamount to a 
demurrer. 

A commission was executed in Florida and the testimony of witnesses 
taken under it on the part of the United States. ‘The claimant examined 
the master before a commissioner out of court. 

The libel does not designate the docus in quo by any more specific de- 
scription than that it was some point on the St. John’s river in East 
Florida, to the plaintiffs unknown ; and it is urged that they make suffi- 
cient title to the premises under the treaty of cession by Spain of Feb’y 
22,1819, (8 Statutes at Large, 252, § 2.) But the cession is qualified 
upon its face. It cedes ‘‘all public lots and squares, vacant lands, pub- 
lic edifices, fortifications, barracks and other buildings, which are not 
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private property.” And affords full proof that the territories were oc- 
cupied by a resident population, and also that grants of lands, of indefi- 
nite location and extent,jhad been previously made by Spain, (Art. 6 and 
8.) All rights of private property remained unaffected by the treaty. 

The legislation of Congress, and the adjudications of the United States 
courts from the period of cession to the present time, are judicial notice 
in this cause, that the United States did not become proprietors of the 
whole of the Floridas by the cession; on the contrary, that very large 
portions of both territories have been always claimed and occupied as 
private property, under title paramount to that of this government. 

It is, accordingly, necessary for the plaintiffs to prove that the premises 
from which the timber in question was cut or taken, were at the time 
public property. 

The plaintiffs, on the hearing, and by their proofs, allege that the tim- 
ber in question was taken from sections 31 and 32 of township 10 south, 
range 24 east. The only evidence offered to the fact is, that these lands 
were surveyed by the United States surveyor, and have been recently 
watched, occasionally, by their timber agents, to prevent trespasses, and 
that on the 11th of June, 1851, entries were made by an individual, of 
parts of two lots in each of these sections. The further proof, that it is 
generally understood in that region of country that the United States 
own lands adjacent to the St. John’s river or its tributaries, is too loose 
and indefinite to aid a claim to these particular lots. 

No legal evidence, affecting the owners of the vessel is given, that the 
timber transported by her was taken from either of these lots. Indeed, 
there is no proof whatever to that fact, other than the declaration of one 
J. W. Pearson. It is unnecessary to criticise the versions of these de- 
clarations given by different witnesses, because I hold them inadmissible 
to create a forfeiture of the vessel as against the interests of other 
parties. The vessel went out from a port in New Jersey, under a char- 
ter from the master to a Mr. Grier, and was by him consigned to Pear- 
son to load her with a cargo of timber. ‘The charterer accompanied the 
vessel. Pearson was no way the agent of the master or owners in load- 
ing the schooner. He, on his own account, supplied the timber to the 
charterer, without other interference by the master than his repeated 
warning not to put any United States timber on board. The charter 
contained the usual qualification to the engagement to take a full lading, 
and that it should be /awfud cargo. Pearson was not the agent of the 
owners, nor was he authorized to bind them or the vessel by his declara- 
tion or admissions. ‘The general principle is, that the admissions of 
agents affect even their direct principal only when made during his con- 
tinuance of the agency in regard to a transaction then depending e¢ dum 
feret opus, (1 Greenl. Ev., 6th ed., sec. 113 and Notes; Rouse Crim. 
Ev., 54.) Under this doctrine the declarations or admissions of the 
charterer himself that he received on board an unlawful cargo knowingly 
would not be permitted to implicate the vessel or her owners in an illicit 
transaction, because he liad uo direct nor implied authority so to employ 
the vessel. 

In this case the offence charged in the libel is, that the master com- 
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mitted the unlawful act, and the proof offered to support the charge is 
the admission of an agent of the charterer. The statute subjects a ves- 
sel to forfeiture for acts committed by her consignee ; but it is doubtful 
if, in such cases, the corpus delicti could be proved, by his declarations, or 
confessions alone, (Rouse Crim. Ey., 87.) The testimony is direct and 
positive that the master forbade any United States timber being laden 
on board, and was assured by the consignees that none of this cargo 
came from the public lands. 

I think, on these points, the defence to the libel is complete. 

But further, supposing the timber in question was taken from the 
public lands without proper authority, and that the consignee, knowing 
the fact, loaded it on board the vessel, and that such a transaction might 
subject the vessel to forfeiture, this libel is not so framed as to entitle 
the plaintiffs to that decree upon its allegation. The rules of pleading 
require libels for forfeitures to set forth distinctly the grounds and causes 
upon which a forfeiture is demanded, and they must bring by plain aver- 
ments the supposed offence within the provisions of the statute on which 
the action is founded, (Sup. Court Rules in Ad’y 22-9. Wheat. 401, 
The Merino; 12 Wheat. 18, The Palmyra.) 

The allegation is, that the offence was committed by the master, 
whilst the proof goes no further than to implicate the consignee in acts 
which would legally forfeit the vessel,—for, in my judgment, the second 
and third counts or allegation of the libel are not within the provisions of 
the statute, and no decree of condemnation can be rendered on them, if 
fully proved. 

These counts assume, that the offence is committed by the act of tak- 
ing the timber on board and transporting it to New York, although the 
master was ignorant that it had been taken from public lands. 

I do not accede to this interpretation of the statute. ‘The second sec- 
tion of the act creates two classes of offences. ‘The first is transporting 
any timber cut on lands of the United States reserved for the use of the 
navy ; and the other, transporting any live oak or red cedar timber, cut 
on any other lands of the United States. These two clauses of the sece- 
tion are separated in punctuation by a semicolon; the term knowingly 
is prefixed to the first branch, and is not repeated in the second. ‘The 
argument cn the part of the United States is, that the offence under the 
second clause is consummated by the commission of the prohibited act, 
without regard to the scienter of the accused party. 

It seems to me, this construction of the law is not sanctioned by the 
arrangement and connection of the two sentences, nor by their general 
design and purport. In the first instance, where it is admitted, a scienter 
must be charged in the libel and proved on trial, in order to establish an 
offence, the prohibited act embraces live oak and red cedar equally with 
the other clause, for it interdicts cutting and carrying away any timber ; 
and as it relates to lands reserved by the United States for the use of 
the navy, would seem much more to justify an implied notice or know- 
ledge, in the whole community of the United States title, from the fact 
of such reservation for public use, than in the second instance, where no 
specific act need be done by the United States, beyond accepting the 
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cession of the lands, in order to bring the lands within the protection of 
this statute. 

It must, accordingly, be far less likely that the community, as matter 
of fact, is apprised that sections 31 and 32 in this case, not reserved, be- 
longed to the United States, than if they had been surveyed, reserved 
and set apart for the use of the navy. 

On this state of the facts, there is a strong improbability that Con- 
gress would impose the penalty of forfeiture of vessels engaged in car- 
rying away timber which had been cut on the lands generally and unre- 
served, without any knowledge of, or notice to, the owner, master, or 
consignee of the vessel, and would forbear to inflict the same penalty for 
the offence on lands reserved for the use of the navy, unless it be averred 
and proved that the owner, master, or consignee of the vessel knew that 
the timber came from those lands, and had been obtained without pro- 
per authority. ‘The reason of the case stands strongly opposed to such 
an interpretation of the law. 

Besides, the arrangement of the two clauses and the rules of syntax 
would naturally carry the qualification of knowingly, from the first pa- 
ragraph to the second, particularly considering that a common penalty 
was imposed in both. and in the second instance for acts committed any 
where within the two territories and irrespective of any reservation or 
special appropriation of the lands. 

It appears to me, that the government in taking to itself a protection 
for its lands within these territories, against trespasses, higher and differ- 
ent from what at that day it enjoyed elsewhere in the United States, in- 
tended to exact these extreme penalties only in case of wilful depreda- 
tions upon the public property; and that the forfeiture of a vessel em- 
ployed in transporting timber cut on lands of the United States, cannot 
be enforced without proof that the wrong was done knowingly. 

The libel in this case must be dismissed. 

First—Because the action cannot be sustained except upon the aver- 
ment and proof that the acts charged as a public offence, were done 
by the master wilfully or with knowledge of their culpability. 

Second—Because the confessions of the consignee of the vessel of hig 
own knowledge in the premises, are not admissible to charge the offence 
on the owner or master of the vessel. 

Third—Because, if such proofs could be received, it is left doubtful 
upcen the evidence whether the portions of lots No. 31 and 32, on which 
the timber in question was cut, at the time belonged to the United 
States, and if they did so, whether Pearson, the consignee, cut or re- 
moved the timber therefrom or acquired it, knowing that fact. 
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N. ¥. Supertor Court. 
[December Special Term, 1858.] 


Before Mr. Justice HOFFMAN. 


Horace P. Russ and Georee W. Reep against THe Mayor, ALpER- 
MEN AND CoMMONALTY OF THE City or New York, BartHoLomMew 
Purpy, Commissioner of Repairs and Supplies, GzorcEe Cooke, and 
GrorGeE CaTLin. 


Under the ordinances of 1849, proposals defective in substance ought to be rejected ; and 
the award of the contract made to the next lowest bidder whose proposal is perfect. 

The amendment permitted should be strictly of matters of form. 

A proposal signed by C. & Co. is a defect in substance. And particularly a proposal accom- 
panied with the consent of a single surety is substantially defective, and incapable of 
amendment. 

The Corporation cannot interfere in any given case, and render valid what, under the 
ordinances, is invalid. Their supervisory power can only be exercised by discontinuing 
the work altogether, and by refusing an appropriation. 

The remedy of a party to whom a contract should have been awarded is by an action for 
damages, not by an injunction against performance of the work by another. 


The facts of the case sufficiently appear in the opinion of the Court. 
Willard, for plaintiffs. 

Horace F. Clark, for defendants, Cooke and Catlin. 

R. S. Dillon, for the Corporation and Commissioners. 


By the Court.—Horrman, J.—The motion before me is for an injune- 
tion against the defendants, to restrain them from proceeding with or 
executing the work, or any part thereof, or from asserting or using any 
right or privilege under a certain resolution or estimate set forth, or from 
interfering with the pavement of either of the streets mentioned ; and 
that the plaintiffs may be declared entitled to a contract from the Corpo- 
ration for the paving of Grand street and Fulton street within certain 
limits ; and that the contract with Cooke and Catlin for such pavement 
be deemed illegal and void. 

The facts material to the questions, and now appearing on the papers, 
are as follows : 

Notice was advertised by the Commissioners of Repairs and Supplies 
in the usual manner, for proposals to be made for the paving of certain 

ortions of Fulton street and Grand street, under a resolution of the 
28th of October, 1852. 

On the 1st of November, 1853, the proposals were opened. The pro- 
posals of the defendants, Cooke and Catlin, were to do the work at $2.98 
a yard, and those of the plaintiff, at $3 a superficial yard. Many other 
estimates were made; but these were the two lowest. The proposal of 
these defendants was made and signed George Cooke & Co. only—and 
only one person signed the accompanying consent to be bound, that the 
applicants should fulfil their contract, if awarded to them, and would pay 


+ 
. 














THE NEW YORK LEGAL OBSERVER. 39 
N. Y. Sup. Court.—H. P. Russ and G. W. Reed agt. The Mayor and others of N. Y. 


any loss to arise, in case, by their refusal to contract, the work should be 
awarded to the next lowest bidder. 

On the 16th of November, notice having been given of the defects, the 
defendants gave a written notice of the name of the firms, with an affida- 
vit of Cooke & Catlin being all the parties interested. They also left 
a written consent of another person to become the surety, with an affida- 
vit competency ; and it is sworn that he had before agreed to become 
such. 

The Commissioners of Repairs and Supplies, on the 15th of November, 
had taken the opinion of the Counsel of the Corporation upon the char- 
acter of these defects, and were advised by him that they were matters of 
substance, and not merely of form. 

In pursuance of this advice (as it is presumed) they addressed a com- 
munication to the Common Council, setting forth all the facts, and sub- 
mitting the matter to their consideration. 

On the 16th of November, the Board of Assistants adopted a resolution 
that the contract be awarded to the defendants, Cooke and Catlin. This 
was passed by the Board of Aldermen on the 18th, and was approved by 
the Mayor on the 30th of November. 

The contract was signed, and these defendants have commenced, and 
are actively engaged in carrying on the work. 

The conditions to be complied with on making a proposal, as contain- 
ed in the ordinances, are printed ; and the undertaking of the sureties, as 
well as particulars, are contained on the estimate furnished the applicants, 
to be signed and submitted by them, and purports to be extracted from 
the ordinances. 

That which relates to the engagement of sureties is to the following 
effect :—‘‘ In consideration of the premises and of one dollar, the under- 
signed agree, that if the contract be awarded to the person or persons 
making the estimate, we will become bound as his sureties for its faith- 
ful performance ; and if he shall omit or refuse to execute the contract, 
if so awarded, we will pay to the Mayor, &c., any difference between the 
sum to which such person would be entitled upon the completion of such 
contract, and that which the said Mayor, &c., may be obliged to pay to 
the next highest bidder to whom the contract may be awarded.” 

The plaintiffs state that their proposal was made in strict conformity 
with the requirements of the ordinances ; and there is nothing to contra- 
dict the assertion. 

My opivion upon the various questions which have been raised upon 
this state of facts, is contained in the following propositions : 

1. The statute of April 12, 1853, to amend the charter, has not 
repealed the ordinances of 1849, adopted under the charter of April 2d, 
1849. All these ordinances remain in force, unless any one of them, or a 
part of any one, is inconsistent with the act of 18538. I find no incon- 
sistency as to any ordinance applicable to the present case. I think the 
12th section of the statute is compatible with them. 

2. Under the 28d section of the act of 1849, contracts made by author- 
ity of the Common Council for work to be done, shall be made by the appro- 
priate heads of Departments, under such regulations as shall be estab- 
lished by ordinances. 
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Here, then, is a delegation of power to make the contract, provided it 
is made consistent with the ordinances, subject, however, to a revisory 
and annulling power under section 19 of the act of 1849, and ordinance 
494, hereafter more particularly stated. 

3. The proposals of the defendants were plainly defective, and do not 
comply with the directions of the ordinances. ‘l'o subscribe the name 
of John Cooke & Co. is not “ stating the names of all the persons inter- 
ested with John Cooke, or that no person is interested but himself.” 
And the signature of but a single person to the consent to become 
sureties, and to pay the loss which may accrue, is a more palpable devia- 
tion from the conditions. Whether such defects are of substance or form 
will be hereafter examined. 

4. Did the plaintiffs then acquire any right by virtue of his proposal, 
be oe defects of that of the defendants, supposing they were not amenda- 

e? 

This requires analysis of the 501st section. In the first place, the 
officer is bound to reject all estimates which are not furnished in confor- 
mity with sections 497, 498 or 499. This power and duty to reject, is, 
however, qualified by the provison that errors of form may be amended 
within twenty-four hours after notice. 

It is next his duty to award the contract to the lowest bidder ; that is, 
to the lowest bidder among those left after the rejection of such as are 
defective. The only class of bidders, then, consists of persons whose 
proposals do comply with the provisions of the sections referred to; but 
the full determination as to those who have complied is suspended for 
twenty-four hours to give the opportunity to amend. 

If the officer reject the lowest proposal as incapable of amendment, or if 
it is not amended, then I apprehend the next lowest bidder whose propo- 
sal is free from defects, becomes, by the very terms of the ordinances, 
entitled to the award; and he is so entitled by virtue of a contract con- 
tained in such ordinance. 

5. Hence the plaintiffs, having complied with all the requisitions pre- 
scribed, had a fixed right to the award from the Commissioners, unless 
the amendments could be legally made, of the existing defects in the 
other proposal. The amendments, I assume, were made in sufficient form 
within the twenty-four hours. We come, then, to the question—if they 
were such as were capable of amendment; in other words, were they 
matter of form ? 

6. In my judgment, the requisition of a consent from two persons, 
householders or freeholders, to become sureties for the fulfilment of the 
contract, as prescribed in the ordinance, is of the very essence of the pro- 
jected agreement. I see none in all these stipulations of more import- 
ance. It is not merely that the engagement is to answer for the fulfil- 
ment. It is that, if the applicant refuses to execute the contract, when 
awarded, the sureties will pay, or rather secure payment, of the loss ac- 
cruing from giving the work to the next lowest bidder. Suppose then the 
lowest bidder refuses to execute ; that he throws up his bid, perhaps upon 
a bargain with the one above him. The public is without the indemnity 
expressly stipulated for. If there is any one of the conditions imposed, 
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designed and adapted to insure honesty in an offer, and fidelity in per- 
forming it, it is the one in question. 

I am clearly of opinion that the defect is one of substance ; that the 
existence of it rendered the bid wholly null, and it should have been 
rejected, as if never made. 

7. The next question (and thus far it is the only one of serious diffi- 
culty) relates to the supervising power of the Common Council over these 
contracts; and how far their action and resolutions bear upon the case., 

I consider that the resolutions, that the contract should be awarded to 
the plaintiffs, and the appropriation be made, have in themselves no 
effect upon the rights here involved. The Corporation has no power to 
repeal or modify in relation to a particular case, the general ordinances 
which it has passed, pursuant to its statutory or other powers. Cases 
which have arisen under existing ordinances must be governed by them. 
The Corporation can neither impair rights, nor affix a construction, 
which will touch the rights or relations of parties, under such ordinances. 

This proposition does not conflict with the authority of the Common 
Council under the 49th section of the Ordinances, nor with the case of 
Smith vs. The Corporation, determined in this court, and, finally, in the 
Court of Appeals—(Selden’s Notes of Cases, October, 1853, p.7.) These- 
contracts are subservient to the power of the Corporation, to be exercised 
by refusing an appropriation, and discontinuing the work. In Smith’s 
case, the proposal of the plaintiff stood alone. All others were rejected. 
Then, under the 49th section, that contract and the estimates were laid 
before the Common Council, and an appropriation was refused; determin- 
ing in effect, that the Corporation would not go on with the work at all. 

This was a principal ground of the decision in this court. But the 
Chief Justice observes : ‘‘It is very clear that the Corporation would 
have had no power to take the contract from the person to whom it had 
been awarded, and give it to another.”” So, in my judgment, they could 
not take away any right to the contract, which, under their own laws, 
had been acquired by another. 

The case in the Court of Appeals, as stated in Mr. Selden’s note, 
goes further than the opinion of the Chief Justice in the Superior Court. 
Tt is not essential that a contract should be approved and ratified by the 
Common Council to be binding. It may be disaffirmed and in effect an- 
nulled by a refusal to appropriate ; but that is all. 

But it is urged, and with force, that the corporation, having given the 
contract to another, clearly proves that they would not have given it to 
the plaintiffs ; that no appropriation to carry into effect the contract with 
the plaintiffs has been made, and the corporation then cannot be respon- 
sible to him. 

The answer is this: The act of the Common Council in giving the 
contract to the defendants was a plain violation of their contract with 
the plaintiffs, made through their authorized agent. The engagement 
with the defendants was void as regards the plaintiffs, and incapable of 
ratification in the mode allowed by law; utterly incapable of it by their 
mere authority, independent of law. The plaintiffs had then a contract 
with them presumptively binding ; but the Corporation had reserved a pow- 
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er of control and rescission. Whatwasit? A right to rescind by refusing 
an appropriation for that identical contract, as not consistent with the in- 
terest of the city. How can it be assumed, that, if the Common Council 
had concluded that the contract could not be legally granted to the de- 
fendants, they would have refused it to the plaintiffs? They deemed it 
beneficial to do the work at $2 98 a yard. TI cannot conclude that they 
would have judged it inexpedient to perform it at $3. 

They invited in the present case every one to propose for this work— 
expressly stating the conditions upon which he should have the contract, 
over all competitors who neglected them. ‘These plaintiffs did become 
entitled down to the last act necessary to confirm their right. ‘That act 
was to be done under a reservation of a supervisory power, which en- 
abled the Common Council in effect to annul it. 

They must annul it in the mode, and singly in the mode, which they 
themselves have fixed. The slightest observance of the integrity of their 
contracts, and justice to those whom they have invited to deal with 
them, demand this. 

But in my judgment the plaintiffs have mistaken their remedy. ‘The 
case is a clear one for damages by an action at law, not for the inter- 
ference of injunction ; much less to order the cor poration to do an act 
which they may release themselves from doing, by a resolution refusing 
an appropriation. The remedy at law is adequate and full. And I am 
very reluctant ever to interfere by such summary process with the acts 
of a body clothed with full jurisdiction, and whose decision is in the very 
process of performance by the execution of an important work. The 
case should be an extreme one, and redress otherwise impossible or ut- 
terly inadequate, to warrant it. The case of Smith vs. The Corporation, 
before referred to, establishes, I think, that such an action may be sus- 
tained if a legal right be made out. ‘The learned Chief Justice Jones, 
as referee, sustained the action entirely ; and the Superior Court has not 
in any way determined otherwise. 

The injunction is denied without costs of the motion, or order to show 
cause, to either party. 

Whether damages can be given or not is a question now arising. 








New Dork Supreme Court, 
[December General Term, 1853. | 


Before EDMONDS, ROOSEVELT and MORRIS, Justices. 


Tue Prorte, ex relat. Witt1am B. Reynoups, against Azartau C. 
Fiace, ComprroLuer oF THE City or New York. 


Tue Same, ex relat. Russ and Rerp against Same. 


The rclators made a contract with the Corporation of the City of New York, to do and 
perform certain matters and things mentioned in the contract. The contract, in accord- 
ance with the resolutions of the Common Council, was executed by or on behalf of the 
Corporation by the City Inspector ; and the Corporation, by a resolution legally adopted, 
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directed the Comptroller to draw his warrants in favor of the relators for the amount of 
the work done under their several contracts. The Comptroller refused to draw the 
warrants, and assigned substantially the following reasons for such refusal :—That the 
Corporation have to pay to the relators for their work done more than they ought to 
have agreed to pay ; that the agreement was not made by the Corporation in strict con- 
formity with a general ordinance previously adopted by them for their own government ; 
and that the Comptroller, and not the City Inspector or the Mayor and Common Council, 
should be satisfied that the relators had performed the contracts before he could be 
required to draw the warrant. 

On motions for a mandamus, in each case, commanding the Comptroller to draw his warrant 
upon the.Chamberlain of the Corporation for the amounts claimed by the relators, 
Held, that the Comptroller of the city of New York was a subordinate administrative 
officer, and, as such, had no right to question the expediency, policy, judiciousness or 
discretion of the legal acts of the city government, and judgment accordingly awarded 
for the relators, and peremptory mandamuses ordered to issue. 


The facts appear in the opinion of the Court. 
Willard, for plaintiff. 
R. J. Dillon, for defendant. 


Morris, J.—In each of these cases a motion is made for a mandamus 
against A. C. Flagg, Comptroller of the city, commanding him to draw 
his warrant upon the Chamberlain of the city, in the one case in favor 
of the relator Reynolds, for $11,051 50, in the other in favor of the re- 
lators Russ and Reid for $5,850, and that he should deliver such war- 
rants to the respective parties for whom they were intended, to enable 
them to obtain the signatures of the Mayor and Clerk of the Common 
Council, te authorize the relators to receive their money from the Cham- 
berlain of the city. No money can be drawn from the city treasury, ex- 
cept upon a warrant drawn and signed by the Comptroller, and counter- 
signed by the Mayor and Clerk of the Common Council; hence the 
necessity to obtain the warrant of the Comptroller. In the case of Rey- 
nolds, the Corporation made a contract with him on the 24th day of 
April, 1851, by which he agreed to remove from the city “‘ the blood, 
offal and other refuse from the butchers’ slaughter-houses, dead horses 
and other animals, and all bones and other nuisances of a similar kind,”’ 
for a sum stipulated in the contract, Reynolds to furnish carts, boxes, 
vessels, scows, &c., to perform the work with; and, when the state of 
the weather required, he was to remove such nuisances each and every 
day from the city, and was also to furnish a specified quantity of lime 
for the purpose of purification. This contract, in accordance with the 
resolution of the Common Council, was executed on the part of the Cor- 
poration by the City Inspector. It will be observed that the services to 
be performed by Mr. Reynolds under this contract were essential to the 
preservation of the health and comfort of the residents of the city. The 
Corporation, by resolution, directed the City Inspector, their chief execu- 
tive officer in the department of health, to see that Mr. Reynolds faith- 
fully complied with the provisions of his contract. For work performed 
by Mr. Reynolds, he has been paid by a previous Comptroller and by 
the present Comptroller, up to the 1st of April, 1853. On the 26th of 
July, 1853, the Corporation, by resolution, legally adopted, directed the 
Comptroller to draw his warrant in favor of Mr. Reynolds, for $11,051 
50, the amount due for work performed under the contract up to the Ist 
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of June, 1853. The defendant refused to draw the warrant and assigns, 
substantially, the following reasons for such refusal: That the Corpora- 
tion have to pay to Mr. Reynolds for his work more than they ought to 
have agreed to pay. ‘That the agreement was not made by the Corpo- 
ration in strict conformity with a general ordinance previously adopted 
by them for their own government. That the Comptroller, not the City 
Inspector or the Mayor and Common Council, should be satisfied that 
Reynolds had performed his contract before he, the Comptroller, can be 
required to draw his warrant. The other case is as follows: Russ and 
Reid, under and by virtue of a resolution of the Corporation, entered 
into a contract with the Commissioner of Repairs and Supplies, on the 
part of the Corporation, to repair certain streets by substituting the so- 
called Russ pavement. An injunction was obtained by a citizen agaitist 
the Corporation and the contractors, Russ and Reid, forbidding the per- 
formance of the work. That injunction was subsequently dissolved, and 
Messrs. Russ and Reid, at the instance of the corporate authorities, went 
on with and performed the work to the amount specified in the complaint. 
The Corporation accepted the work and are in the actual possession and 
enjoyment of it. ‘They passed a resolution directing the Comptroller to 
draw his warrant for the amount due, $5,850. That officer refused to 
comply, and now assigns substantially the same reasons for his refusal 
already stated in the case of Reynolds. In deciding this motion, I will 
first notice the principles involved as affecting the relative official charac- 
ter and powers of the Corporation and the Comptroller, and will after- 
wards refer to the technical questions raised on the argument. The 
work done in both these cases is of that kind which the Corporation, as 
@ municipal government, is bound to perform. In the one case, it relates 
to the health of the city; in the other, to the convenience and comfort 
of the citizens. Were either to be neglected by the Corporation, and 
serious injury resulted from such neglect, they would be answerable in 
civil actions for such injury, and might be indicted for any nuisances 
created by the negligence. In both these cases, were the Corporation 
sued by the relators, they could recover judgment for their respective 
claims ; yet, if the Comptroller can be justified in refusing to draw his 
warrant now, he could also be justified then in refusing to draw his war- 
rant for the amount of such judgments. The question in both cases, 
therefore, is, what are the official powers of the Comptroller of the city 
of New York? Are his powers paramount to those of the Corporation, 
the Mayor, the Aldermen and Councilmen, the Common Council, and all 
the heads of departments? Has he an absolute negative upon the offi- 
cial acts of all and each, or is he merely a subordinate, compelled to 
obey the legal requirements of his superiors ? 

The Comptroller of the city of New York, as an officer of the City 
Government under the Charter, is a subordinate administrative officer. 
Although other statutes may have conferred on him executive and judi- 
cial duties, yet these statutes, and the powers conferred by them, do not 
affect his character as Comptroller, or give him, in that capacity, greater 
or other powers than those properly belonging to his position as such 
subordinate administrative officer. 
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As Comptroller of the city, he has no right or lawful power to ques- 
tion the expediency, policy, judiciousness or discretion of the legal acts 
of the City government. He has no right, authority or power to set up 
his individual opinion and judgment against any legal determination of 
the Corporation, indicated by the acts of the Common Council, than a 
sheriff or constable has to disregard an order of the court. or an execu- 
tion issued upon its judgment, because the court’s decision does not square 
with the sheriff’s or constable’s notion of what he would have decided, 
had he been the court. Our law-makers have not been guilty of such 
absurdity as to confer upon these subordinate officers the power of re- 
viewing the decisions of their superiors, or of exercising an absolute 
negative upon the determination of those official powers whose orders 
they are created to obey and execute. The power claimed by the Comp- 
troller would practically make the Mayor, Aldermen, and Councilmen, 
mere puppets in his hands, compelling them, before the adoption of any 
measure requiring the expenditure of money, to obtain his approval of 
the intended measure, or to submit to his dictation upon the subject, else 
the laborer employed by them, and who had furnished work and mate- 
rials for the exigencies of the city, upon the credit of the authority of 
the city government, could not be paid. 

In the first case, the objections are chiefly matters of form, and not of 
substance, viz.: that the proper remedy is not by mandamus, but by 
suit, and that the relator has not made out a proper case for that writ. 
Upon this part of the case I agree with the opinion given at the special 
term, and that a mandamus is the proper remedy. I need add nothing 
to the reasons there given to sustain this position. 

The only objection on the ground of merits, or which relates at all to 
substance, not merely of form, is the allegation in the return, ** that the 
said Reynolds has not performed the said contract in manner and form 
as alleged in the writ.”’ This is all there is of substance in the reasons 
given by the defendant for not performing this contract, and this is a 
mode of pleading non-performance which has always been held bad even 
on general demurrer. It cannot, therefore, be available to the defend- 
ant on this oecasion, without overturning the well-settled rules of plead- 
ing. 

4 the second case also, the objections are chiefly formal, relating 
more to the remedy than the right, and so far as they do embrace any 
substantial merits, they are founded on alleged omissions to comply with 
certain regulations and ordinances adopted for the government of this 
class of business. 

In both cases, the Common Council were acting within the legitimate 
scope of their authority in authorizing the contracts ; in both they were 
made by the competent authority and faithfully executed by the con- 
tractors. Nay, more, in both instances the contractors and their sure- 
ties were bound in large sums to perform the work, were required by the 
proper department to perform it under a heavy penalty on themselves 
and their sureties. The work, when done, was accepted by the proper 
department, and the Common Council acting within its legitimate 
powers sanctioned the contracts and their performance, and ordered the 
amounts to be paid. 
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Under these circumstances, it is manifest that the relators have each 
a valid cause of action, which they could enforce by suit against the Cor- 
poration, and by execution against its property. If such a suit had 
been brought for work done for the Corporation by order of the Common 
Council and the proper department, it certainly would not lie in the 
breast of another department to nullify all their action, and thus arrest 
the progress of the muncipal government ; and the facts, that the claim- 
ants avoiding the delays of a suit, have sought the summary remedy by 
mandamus, does not change the rights of the parties. 

It may well be that if either of the contracts had been made in abso- 
lute violation of law, so as to be void, the municipal officer proceeded 
against, in the attempt to enforce them, might set up that as a defence. 
But such are not the defences set up here. They are mere matters of 
irregularity and not of want of power, or of transcending what has been 
actually conferred, and as such may be waived, as they have been in 
these cases by the party bound. 

So too it might be competent for the financial officer of the city to avail 
himself of a defence that the claimants have not performed their contracts. 
But that has not been set up in a manner available under any system of 
pleading that ever prevailed in our courts—and the cases stand before 
us in the bold and naked aspect of contracts made by competent author- 
ity, duly performed, the performance accepted by the proper depart- 
ment, and the debts acknowledged and ordered to be paid by that branch 
of the municipal government which alone has the power so to direct. 

The judgment should be for the relators in both instances, and 
peremptory mandamuses issue. 




















Supreme Court. 


[Munroe General Term] 
Before WELLES, JOHNSON and SELDEN, Justices. 


Tue Rocuester anp Syracuse Raitroap Co., Respondents, v. 
Mitton Bupione, Appellant. 


It is a general rule that evidence should consist of facts and not opinions. 

There are two distinct classes of cases in which the opinions of witnesses may be 
received, viz.: 

. Cases involving questions of science or skill, or relating to some art or trade, in which 
experts or persons instructed in the particular science or art, and they alone, are per- 
mitted to give opinions. 

. Cases in which it is impossible in language adequately to describe some object or scen 
material to the issue which has previously been presented to the personal observation of 
of the witness. 

In cases where opinions are proper, all means of enlightening the jury by facts should be 
exhausted before resorting to opinions; and where the testimony must necessarily con- 
sist of mingled fact and opinion, the facts should, as far as practicable, be separately 
given, so as to reduce the matter of opinion which the testimony may contain, to the least 
possible quantity. 

The opinions of witnesses may be received upon questions of damages, as well as upon 
questions of value, when from the former all idea of the legal rule or measure of 
damages is excluded. 


_ 


to 
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Where, therefore, upon the appraisal of lands by commissioners under the General Railroad 
Act a witness was asked : 

1, What in his opinion would be the injury to a portion of the appellant’s farm occasioned 
by the construction of the proposed road ? po 

2. What would be the diminution in value of another portion produced by the same 
means ? 

Which questions were objected to and excluded by the commissioners. It was held, on 
appeal, that both questions were proper, and a new appraisal was ordered. 





The facts are sufficiently stated in the opinion of the court. 
T. R. Strong and C. D. Smith for respondents. 
O. and P. Hastings for appellant. 


Setpen, J.—This is an appeal from the appraisal of certain lands 
belonging to the appellant, by commmissioners appointed by this court 
pursuant to Section 15 of the General Railroad Act, passed April 2, 
1850. ; 

Upon the hearing before the commissioners, a witness, called by the 
appellant, was asked what would be the injury to the appellant’s farm, 
arising from the construction of the respondents’ road, and what would 
be its diminution in value from the same cause ? 

These. questions were objected to by the respondents and excluded by 
the commissioners. 

Were these questions properly overruled ? 

This enquiry involves an examination of the principles upon which the 
opinions of witnesses are received as evidence upon the trial of issues 
of fact. j 

The decisions bearing upon this question are numerous and conflicting, 
and I find myself much embarrassed in endeavoring to deduce from 
them the rules by which the present case should be governed. 

I shall not attempt any elaborate analysis of the doctrines advanced 
upon this subject, but shall content myself with noticing a few of the 
leading ideas connected with it. 

The general rule that testimony should consist of facts and not opin- 
ions, is conceded by all; but what are the exceptions to this rule, and 
what are the foundations upon which they rest ? 

The most promineut class of exceptions, is that of cases involving 
questions ef science or skill, or relating to some art or trade, in which 
experts, or persons instructed in the particular science or art, and they 
alone are permitted to give opinions. 

The reasons for this class of exception are obvious. But what are 
the rules by which we are to ascertain its extent? What are the parti- 
cular arts or trades which fall within the exception? There must of ne- 
cessity be some general rule by which this is to be determined. 

To confine the doctrine to a few only of the more prominent profes- 
sions or trades, would do violence to the principles which led to its adop- 
tion. The exception should, of course, be co-extensive with the reasons 
upon which it is founded. 

In a civilized community like ours, where almost every man has his 
own peculiar pursuit, to which he devotes his observation, his time and 
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his thoughts, it is apparent that in a large portion of the cases which 
arise, there must be a class of individuals far more capable of forming 
an accurate opinion upon the facts of the case, than persons taken in- 
discriminately from the common walks of life. 

To deny to a court or jury, under such circumstances, the aid to be 
derived from the opinion of competent witnesses, is to deprive them of 
the light by which alone they can be guided to a just conclusion. 

The object of judicial trials being to ascertain truth, whenever the 
opinion or judgment of a witness will be a safer guide than that of a 
judge or juror, it should be taken. Reason and justice requires this. 

It follows, that upon all questions, except those, the knowledge of which 
is presumed to be alike common to all men, whatever may be their edu- 
cation or employment, the opinion of persons skilled in the particular 
subject to which the question relates is admissible. 

The boundaries of the exception in question, are the same as those 
which limit the division of occupations in the community. Every busi- 
ness or employment which has a particular class devoted to its pursuit, 
is an art or trade within the meaning of the rule. 

But there is another principle entirely distinct from that upon which 
experts are admitted, which leads to the reception of opinions in evi- 
dence. Itis this: It is frequently impossible, in the nature of things, 
to describe in language an absent object or scene, so as to enable the 
hearer to form the same clear conception and judgment in regard to it, 
as if it were present to his senses. 

The cases in which opinions are received upon this ground are numer- 
ous. Questions of identity, and of handwriting, may be referred to this 
class. Were it possible for the witness to give a perfect description of 
the image impressed upon his memory, there would be no need of an opin- 
ion. Questions of value, too, belong sometimes to this class, sometimes 
to the former, and frequently to both. 

If they relate to the value of wheat, corn, flour, or other article of 
merchandise, which is referrible to a common student, it is sufficient if 
the witness be a dealer in the article, or otherwise instructed as to its 
value. 

But if the article or commodity belong to a class, the individuals of 
which admit of great diversity, as for instance that of domestic animals, 
or household furniture, no one can in general be a witness except one who 
seen the particular thing. 

The witness should also be well acquainted with the class to which it 
belongs, but this is sometimes necessarily dispensed with on account of 
the paramount importance of a knowledge of the individual article. 

But there are many other cases in which the opinions of witnesses 
will be received, on the ground of the advantages which a personal ob- 
servation of the facts affords. For instance, suppose it to become a 
material question whether a deceased person was physicially capable, at 
a certain time, of subscribing his name toa will. A witness who had 
been constantly with him, immediately before and after the precise time, 
with opportunity for closely observing all his actions, might, I think, give 
his opinion upon the question, and that from the necessity of the case. It 
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would obviously be impossible, by any mere description of the appear- 
ance and conduct of the individual, to convey to a jury any precise idea 
as to the degree of his weakness. 

To reject the judgment of an eye-witness in such a case, would be to 
exclude the evidence best calculated to throw light upon the subject of 
enquiry. 

5 Suppose it to become important to ascertain the age of a 
person concerned in some past transaction, a very brief attempt to de- 
scribe the marks by which the question must be determined, would be 
likely to satisfy any one of the necessity of resorting to the opinion of 
the witness. 

It is upon this principle that in an action for a breach of promise of 
marriage, a witness living with the plaintiff has been allowed to give an 
opinion as to the degree of attachment existing between the parties, 
McKee vs. Nelson, 4 Cow. R., 355. Also in an action for criminal con- 
versation, 2 Stark R.,191. ‘To have refused to receive the testimony 
in these cases, would have been to deny to the jury the only means of 
arriving at a satisfactory conclusion on the subject. 

It will be found, if the subject is carefully investigated, that the class 
of cases in which opinions are to be received upon this ground, viz., the 
impossibility of adequately describing in language matters which have 
been previously presented to the personal observation of the witness, is 
very numerous. 

But all this is merely preliminary to my main object, which is, to ex- 
amine the foundation of the rule so often repeated, that while opinions 
are uniformly received upon a question of value, they can never be re- 
ceived, upon any enquiry, as to the amount of damages. Why is this? 

It is clear that in many cases the two subjects, to wit, those of value 
and damages, are identical, that is, the amount of damages depends en- 
tirely upon a question of value. 

For instance, in an action upon the warranty of a horse proved to have 
a certain defect warranted against, a witness competent to testify may 
be asked, first, the value of the horse as he is, then what would be his 
value in case he was as warranted, leaving to the jury the important in- 
tellectual process of subtracting the one from the other ; or the enquiry 
may be directly for the difference between the two values. Why may 
not then the question be—What damages has the plaintiff sustained by 
reason of the breach of the defendant’s warranty? It is certain that 
the answer, if correct, must be precisely the same as to the previous 
question. ; : 

The true and only reason why the last question would be improper, I 
apprehend to be this: It involves an enquiry as to a question of law. 
Damages is a legal term, and the rule of damages is in all cases a ques- 
tion for the court. An answer to a question as to the amount of damages 
in a suit, must necessarily assume what is the rule or measure of dam- 
ages, and is therefore inadmissible. F 

But in the case supposed, if the question be so framed as necessarily 
to call for the difference in value of the horse, and nothing else, it is no 
objection to it that the word damages is used, as for instance,—What is 
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the amount of the damage or injury fo the horse arising from the defect? 
It would be absurd for any court to attempt to maintain a distinction 
which is purely verbal, and which can have no substantial foundation. 

I will refer to a single adjudged case in further illustration of this 
idea. In Morehouse vs. Mathews, 2 Coms., 514. The action was 
brought to recover damages, in consequence of the defendant’s breach of 
contract in not feeding to the plaintifi’s cattle hay of as good a quality 
as he had agreed to do. The question put to the witness in that case, 
was interpreted by the Court to be this: ‘‘ How much in your opinion 
was the damage sustained by the plaintiff in consequence of feeding the 
cattle the poor hay instead of that agreed upon?’ ‘This question was 
held to be improper, but the learned judge, who delivered the opinion, 
says: “‘If the witness had testified that he was acquainted with the 
value of cattle, I think he might have been allowed to state how much 
less valuable these were when taken away, than when driven to the de- 
fendant’s in consequence of the inferior quality of the food.” 

Now if the question had been: What was the damage or injury ¢o the 
cattle by reason of their being fed upon poor hay, would it not have called 
for the very answer which the Judge says would have been admissible ? 
Most assuredly, and would in this form have embraced nothing more than 
what it is conceded might be proved by the opinion of a competent wit- 
ness; would the latter question then, if put to a witness having the re- 
quisite knowledge, have been objectionable? I say not, unless the Courts 
are determined to uphold a distinction that is without foundation. 

No doubt, the question actually put in this case, as interpreted by the 
Court, was an improper one to be propounded to any witness, for the 
reason I have given. 

These instances are sufficient to show that there is no such inherent 
difference between questions of value, and questions of damages, if you 
exclude from the latter all idea of any legal rule or measure of dama- 
ges as will bring one within and the other without the province of opi- 
nions from witnesses. 

Indeed every one who has had much experience in judicial trials, 
knows that in many, nay, in most cases brought for the recovery of un- 
liquidated damages, the opinion of witnesses enters of necessity asa 
large ingredient into the evidence which enables the jury to estimate the 
damages. 

But it follows from the general rule which requires that testimony 
should consist of facts and not opinions, that even in cases where opi- 
nions are proper, all meuns of enlightening the jury by facts should be 
exhausted before resorting to opinions, that is, where the testimony must 
necessarily consist of mingled fact and opinion; the facts should be 
given to the jury in order that there may be the least infusion of opinion 
in the testimony that the circumstances will admit of ; where this is done, 

-the jury have all the means of forming an indifferent judgment of their 
own, which the case affords, together with what aid they can derive from 
the opinions of those having experince and knowledge upon the subject. 

This brings me to another of the positions at which I have been arri- 
ving, and that is, that the non-observance of this last rule, viz. : That 
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wherever opinions are necessarilyresorted to, they should be reduced to 
the least possible quantity by a statement of all the facts in detail, is 
one great reason for the rejection of opinions in some cases where the 
opinions of competent witnesses might have thrown light upon the sub- 
ject, and for the sort of judicial hostility which has been manifested to 
their reception. 

If the rule last stated be strictly adhered to, it greatly diminishes the 
danger arising from the admission of opinions as evidence. It tends to 
guard and protect the jury from imposition as well as from the conse- 
quences of error on the part of the witnesses. 

If testimony of this kind be always resolved to in its primary elements 
of fact, knowledge, and judgment, an intelligent jury would in most cases 
be able to form a satisfactory opinion as to the correctness of the con- 

clusions arrived at. 

The cases of Grant vs. Thompson, 4 Conn. R. 208, Rambler v. 
Tryon, 7 Sergt. & Rawle, 90, and Morse vs. The State of Connecticut, 
6 Conn. R. R., 9, show how much weight Courts have attached to the 
idea, that giving the foundations of fact, upon which an opinion rests, di- 
miuishes the danger of receiving it. 

This subject has been very fully examined in the case of Culver vs. 
Haslam, 7 Barb. S. C. R., 314. In the elaborate and able opinion de- 
livered by Mr. Justice Willard, in this case, I fully concur. He says, 
“apart from the difficulty of restraining a witness from intermingling 
his opinions with his testimony in questions of this kind, there are strong 
reasons why he should be permitted to do so when he discloses the facts 
and circumstances within his own knowledge upon which they are founded. 
Human language is imperfect, and it is often impossible to describe in 
an intelligent manner the operations of the mind of another*** nor is 
there any danger that a Court or Jury will be misled by such opinions 
when the reasons for them are disclosed.” 

This is in my view just and sound reasoning, and is by no means con- 
fined in its application to the particular case in which it was used. 

It seems clear to me, on looking into the cases, that there has been 
some misapprehension on the subject for want of a sufficiently accurate 
analysis of testimony in general, to exhibit and expose the quantum of 
opinion it unavoidably contains. No witness can occupy five minutes in 
giving a detail of a past transaction, or in describing an absent scene 
without having repeated occasion for introducing his opinion or judgment 
upon the facts he relates in order to make his account intelligible. 

It is impossible to exclude opinions from testimony, but it is requisite 
so to regulate their introduction as to guard against deception. Vague 
opinions, not founded upon a sufficient basis of fact and knowledge, or 
where that basis is not given, should never be received; but if in all 
cases a full disclosure of the grounds of the opinion be rigidly exacted, 
the danger of being misled will be greatest in those cases where it is most. 
indispensable to resort to that species of evidence. 

I will now recur to the questions put and excluded in this case. 

They were as follows : i ae 

1st. Will you state what, in your opinion, will be the injury to the 
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residue of Budlong’s farm, occasioned by the construction of the pro- 
osed railroad through it? 

2d. State, if you can, what would be the diminution in value of the 
two fields, north and south of the proposed railroad, by the construction 
thereof ? 

Tt is to be observed that these questions are not liable to the objection 
which, as I have suggested, has existed in many of the cases on the sub- 
ject. They were preceded by a full statement in regard to the compe- 
tency of the witness to give an opinion, and of all the facts upon which 
that opinion was to be based. 

The two questions related, one to the whole farm, and the other to 
portions of it only; in other respeets they were identical. There is no 
difference between an inquiry as to the damage or injury which would 
be done to the land by the construction of the road, and as to its dimi- 
nution in value in consequence of such construction. 

What, then, were the grounds upon which those questions were over- 
ruled? I can conceive of only two. 

ist. That while opinions from competent judges are admissible, as to 
the present value of lands, a hypothetical opinion as to their future 
value, founded upon a supposed state of facts not now existing, is not 
within the rule, and cannot be received, and 

2d. That the questions put were, in substance, inquiries as to the 
amount of damages which would be done to the land by the construction 
of the road, and that opinions are not admissible upon a question as to 
damages. 

I presume that these two positions embrace all the objections which 
were or could be urged against the questions. 

In regard to the first, 1 would say that it is in no respect true; that 
an opinion founded upon an hypothesis is never admissible. On the con- 
trary, it is frequently necessary to resort to this species of evidence. 
The case already put of an action for a breach of warranty of a horse 
is an instance. An estimate of value founded upon an hypothesis is in 
dispensable. 

So in actions on the case for personal injuries by accident upon rail- 
roads and other places, it is the constant practice to receive the opinions 
of physicians as to the probable consequences of such injuries. 

In the case of Smith vs. Gugerty, 4 Barb. S. C. R., 614, which was an 
action for the non-performance of a building contract, a house mason was 
permitted to give his opinion, whether or not the building, if finished by 
the 20th of October, would have been fit for occupation on the first of 
November following. This was not an opinion furnished upon an hypo- 
thesis, but upon a supposed state of facts that never did and never could 
exist. 

In truth, this objection is wholly untenable. If the case calls for an 
hypothetical opinion, and is in other respects a proper one for that spe- 
‘cies of testimony, it may be received. But it is probable, from the course 
of the argument upon the appeal, that those questions were overruled 
mainly upon the ground that the opinions are not admissible upon a 
question as to damages. 
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If I have been at all successful in what I have attempted, I have 
shown the idea that opinions are not to be received in making up an 
estimate of damages is a fallacy. It has arisen from the fact that 
questions upon that subject have been so framed as to embrace the legal 
rule or measure of damages, and at others so as to include so many par- 
ticulars, upon some of which the jury might be as competent to judge as 
the witness. 


I apprehend there is no subject connected with judicious trials, into 
which the opinions of witnesses more frequently, and more necessarily 
enter, than that of the proper amount of damages. 


If in this case the opinions of men acquainted with the value of land 
and with the business of farming, were important and valuable to the 
commissioners in determining the present value of the lands in question, 
they were equally so in ascertaining their prospective value, which would 
depend upon a variety of considerations, the force of which, persons 
trained to the business of cultivating the soil could best appreciate. 


I have considered the questions presented upon this appeal in all res- 
pects as if they had arisen upon a trial before a jury. 


In my judgment, the questions put and overruled were proper, and 
and should have been admitted and answered. 


The report of the commissioners must be set aside, and a new apprai- 
sal ordered before new commissioners to be appointed at a special 
term. 








New Dork Common Pleas. 
{January Special Term.| 
Before JUDGE WOODRUFF. 
Joun W. Mites, Er Au., against James Moore. 


The “ Act for the better Security of Mechanics, éc.,” in the city of New York, passed 
July 11th, 1851, is applicable to work done after the act took effect, although the contract 
was made before the act was passed, and does not in this respect so alter or impair the 
owner's contract as to be upon that ground unconstitutional. : 

Jt seems that a payment made before the act took effect, though made before it became 
due—and a set off then existing—and damages for the default of the contractor claimed 
by way of recoupment, are available to the owner as a defence. ai 

Taking the note of the contractor for the amount of the work or materials does not de- 
prive the claimant of his right to acquire a lien under this statute, and such lien may be 
acquired by filing a notice with the county clerk before the note is due, although the lien 
cannot be enforced until the money is payable. 
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Where a defendant makes an admission in his sworn answer, that admission may be 
taken most strongly against him on the trial. And a defendant will not be permitted to 
amend his answer on the trial by retracting such admission, unless it be upon very clear 
proof that he has been misled or deceived, or acted under clear mistake. 


The facts sufficiently appear in the opinion. 


Woopagurr, J.—This is a motion for a new trial. The proceeding is 
instituted to foreclose alien claimed under the ‘* Act for the better Secu- 
rity of Mechanics, &c.”’ passed 11th July, 1851. The defendant con- 
tracted with one Henry, for the erection of a building on the 20th of 
May, 1851. The plaintiffs claim for labor and materials done and far- 
nished to Henry (towards the erection of this building) after the passage 
of the act, and the recovery herein, was for an amount claimed to have 
been done and furnished after the act took effect. The defendant insists 
that inasmuch as his agreement with Henry (the contractor) was made 
before the act was passed, the act cannot be applied to it, and if the act 
can be said to embrace in its terms work done in conformity with such 
agreement, it is so far unconstitutional, because—Ist, it imposes a lia- 
bility on the owner to pay a different party from the one he contracted 
to pay, and 2d, because it does not permit the owner to make the same 
defences which he might make to the claim of the contractor, such as a 
counter claim by way of set-off, or payments made before they are due 
according to the terms of his contract. 

The construction given by this Court to the act in question, in Doughty 
vs. Devlin (General Term, May, 1852), by which we have since that time 
been governed, relieves the act from any imputation of unconstitutional- 
ity upon the grounds here urged Shortly after that decision, this precise 
point was raised before me at special term, and it was then held that 
these objections did not warrant us in saying that the law was in this 
respect unconstitutional—that the effect of the law was to enable one 
who performed work and labor, &c., after the Act took effect, to ac- 
quire a lien, which should have an operation somewhat in the nature of 
an attachment of the fund in the owner’s hands, and compel the appli- 
cation of it to the payment of the contractor’s debt. The judgment in 
these proceedings may be regarded as working an assignment to the 
claimant of the moneys due to the contractor. It does not in this view 
alter or impair the contract between the owner and the contractor. 

Whether in a proceeding in favor of a laborer, or material man, or 
sub-contractor, the owner may set up as a defence a counter claim 
against the contractor in his own favor, or payments by the owner to the 
contractor before they became due by the terms of the contract, it is 
not necessary tosay. No such fact appears in this case, and ‘that ques- 
tion appertains not to the validity, but to the construction of the Act. If 
it appeared that such payment was made with intent thereby to defraud 
the laborers or material men, and defeat the beneficial design of the act, 
doubtless such payments would be dcemed a fraud upon the law, and no 
defence. But I have no doubt that & payment made before the Act took 
effect, though made before it became due, and a set-off then existing, are 
both available to the owner ; and [ have as little doubt that the owner may 
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recoup his damages for the default of the contractor in the performance 
of his contract. 

The views expressed in Kaylor et al., vs. O’ Connor, in Special Term, 
April, 1853, are a reiteration of views regarding the construction of the 
Act, which remove the objection here made. 

In Owens vs. Anderson, a set-off was allowed when the contractor was 
himself the plaintiff in this proceeding. (8 How. 200.) 

In Sullivan vs. Brewster, et al., this court, in General Term, re- 
affirmed the doctrine of Doughty vs. Devlin, and held that the Act ap- 
plies to cases where the contract was made before its passage, if the 
labor, &c., was performed after the Act took effect. (Ib. 207.) 

The discussions to be found in the opinions given in various cases 
above referred to, render it unnecessary for me to repeat the views there 
expressed. 

The next ground urged for a new trial is, that the plaintiff did not 
sufficiently show that the amount of this recovery was due to him. The 
defendant answered under oath, and in the answer he states expressly 
that he is informed and believes that the contractor, (Henry,) has given 
to the plaintiffs his promissory note for $166 96, and that the note was 
received by the plaintiffs to be applied on account of the labor and ma- 
terials for building the houses in question, and for which labor and ma- 
terials the plaintiffs claim the lien in this proceeding. This is a clear 
admission of the performance of the work, &c., to that amount—it bears 
no other construction. The language of a pleading is always to be ta- 
ken most strongly against the pleader, and if this averment did admit of 
the equivoque claimed for it by counsel on the argument, the plaintiff 
has a right to use it as an admission, if it can bear that interpretation. 

The plaintiffs had a right, therefore, to claim to the extent of $166 96 
without further proof of their performance, and that is the amount 
which they did recover. 

But the defendant’s counsel insists that the Judge ought to have 
granted his motion to amend his answer on the trial by striking out this 
admission. ‘The exercise of the power to allow amendments on the trial 
must rest in sound discretion, and be exercised with a view to promote 
justice. I am not aware that a case has arisen in which a party has 
been permitted to retract a sworn admission. If that be proper in any 
case, it must be upon very satisfactory evidence that the party has been 
deceived or misled, or that his pleading was put in under a clear mis- 
take as to the facts. No such proof was exhibited here as the ground 
of the motion, and I think leave to make such amendment was properly 
withheld. It follows, of course, that the defendant’s offer to show that 
the materials furnished were not used in the building, was properly re- 
jected. His proof was not offered in support of the motion to amend, or 
to show that the defendant had answered under a misapprehension of 
the facts, but as a substantive defence. Clearly he could not urge a de- 
fence inconsistent with his answer, in contradiction of his own oath. 

The defendant further insisted that the plaintifs having taken the 
contractor’s note for the amount of their claim, could not afterwards 
proceed under the statute, and acquire a lien, and that the note should 
be regarded as payment. 
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I need hardly say that giving a note of the purchaser for goods is not 
payment. The note of a third person is payment, if expressly received 
as such, but the note of the purchaser is a mere security or evidence of 
the debt, and of the term of credit given. NorcanI find any reason 
for holding that taking the contractor’s note deprives the laborer or ma- 
terial man of the benefits of the Act in question, if such note be not 
paid. No reason was suggested by the defendant’s counsel. The debt 
still subsists. It is for labor or materials as truly as if no note had been 
given. The defendant has not been led by reason of the existence of 
the note to place himself in any worse position than he would have been 
in had the matter remained a charge upon book account at the same pe- 
riod of credit. .. 

Finally, the defendant insists that the plaintiff having given to Henry 
(the contractor) a credit of two months, from December, 3 1851, (the 
date of the note,) could not obtain a lien by filing a notice of claim with 
the county clerk before the term of credit expired; and that the notice 
of claim having in this case been filed on the 19th January, 1852, the 
whole proceeding fails. 

I am not aware that this precise point has before been raised. In the 
cases above referred to we have held that the claimant might file his 
claim, although nothing was at that time due from the owner to the con- 
tractor, and so acquire a lien, which might avail to reach moneys there- 
after becoming due from the owner. Tincline to think that the same 
construction should be given to the Act when applied to the debt for 
which the lien is sought to be created, and that as soon as the work is 
done, or the materials are furnished, the claim may be filed and a lien 
secured, and yet the question is not free from difficulty. 

It is obvious that the lien cannot be enforced until the money is due. 
The legislature never intended that the party should, by means of the 
proceeding authorized by this Act, collect payment for his labor or mate- 
rials before it became payable by the terms of service or sale. If the 
claimant has voluntarily given credit for his goods or his labor, he must 
clearly wait till the credit has expired before he can compel payment. 
This also appears from the language of the 5th section, which requires 
him when he commences his action to serve on the owner a bill of par- 
ticulars of the amount claimed to be due. Suppose, then, having given 
a credit of three months, and filed his claim for the purpose of obtaining 
a lien by way of security, he receives immediate notice from the owner 
requiring him to commence an action for the enforcement of the lien, as 
contemplated by section 4 of article 11 of the Act. If he receives such 
notice, he must commence his action, or his lien is lost; and if he do 
* commence his action shall he be defeated because his claim has,not yet be- 
come payable by the terms of his own contract? Or shall it be said that the 
owner by giving him the notice waives the objection that the term of 
the credit has not expired, and by his own act is estopped to set up any 
such defence? A like difficulty is suggested in the opinion in Doughty 
vs. Devlin, as applying to a case in which a lien is created before the 
moneys become payable from the owner according to the terms of his 
agreement with the contractor. 
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But the sixth section of the statute in terms says “‘within six months af- 
ter the performance of the work”’ &c., the notice shall be filed, i. e., as 1 
think, at any time within six months. Without deciding now what 
would be the effect of a notice given by the owner requiring him to com- 
mence his action before the term of credit has expired, it seems to me 
that we best accomplish the design of the Legislature by holding, that if 
within six months after the performance of the work, etc., he files his 
claim, and after the term of credit has expired he commences his ac- 
tion, his lien may be enforced, unless the term of credit was so long that 
the lien expired by the limitation which the statute has affixed to it, 
viz: twelve months, (section 11, subdiv. 3,) or unless the steps taken 
by the owner, while the credit was running, have defeated it. 

Such a holding disposes of the objection raised in the present case, 
and if the question is raised hereafter in a case in which the claimant 
has voluntarily given a credit so long that he cannot avail himself of the 
benefits of the statute, his failure will be the consequence of his own 
voluntary act. 

The difficulties above suggested confirm me in the opinion often ex- 
pressed, that the foreclosure contemplated by the statute is an equitable 
proceeding, in which the powers of the court, as a court of equity, are pe- 
culiarly invoked to mould the remedy so as to suit the circumstances of 
each case, that the beneficial purposes of the act may be accomplished, 
and yet justice be done to all parties, without altering the eontracts they 
have made among themselves. 

The motion for a new trial must therefore be denied with costs. 








Brooklyn City Court, 
Before Mr. Justice GREENWOOD. 
Rozsert Bace vs. A. O. Mituarp, James L. Mitiarp and L. Mituarp. 


ACTION FOR SPECIFIC PERFORMANCE. 


A contract contained a stipulation that if the purchaser should not perform the contract he 
should forfeit and pay $500. Held that this was merely a penalty and not in the nature 
of a defeasance, and that there was a mutuality in the contract, notwithstanding this con- 
tract. 

Where the vendor of real estate who covenanted to sell the fee had only a life estate, as 
tenant by the courtesy, the title in fee being in his infant children, subject to such life es- 
tate. Held that a complete performance of the contract could not be directed. 

It appearing that the state of the title was known to the purchaser and his legal adviser 
whan the contract was made, and that they did not stipulate for a partial performance of 
the contract. Held that the court would not decree a partial performance by directing a 
conveyance bythe adult defendant of his real estate. 

Held also, that inasmuch as a conveyance by their father of his interest would injuriously 
affect the interests of the infant defeudants, such conveyance would not be ordered. 

The infant defendants were not proper or necessary parties; and, as to them, the complaint . 
was dismissed with costs. 

The purchaser has an equitable lien in the vendor’s interest for the portion of the purchase 
mouey already paid, and may proceed in the action for its recovery and for damages. 











58 THE NEW YORK LEGAL OBSERVER. 
Brooklyn City Court.—Robert Bage agt.O. A. Millard, James L. Millard & L. Millard. 








The facts are sufficiently stated in the opinion of the court. 
J. M. Van Cott, for plaintiff. 
Wm. Curtis Noyes and Dan Marvin, for defendants. 


Greenwoop, City Judge.—This is an action brought by a purchaser 
to compel the specific performance of a contract for the sale of land. 

The price was to be $32,000, of which $1,000 was payable and paid 
at the signing of the agreement, and the residue was to be paid and 
secured when the deed was delivered; $500 of the first payment was to 
be forfeited by the purchaser if he failed to fulfil the contract. The 
seller, although he agreed to sell the fee, owned only a life estate as 
tenant by the courtesy, the fee belonging to his two infant children. The 
seller and his two children are made defendants. 

Two questions have been made—1st, Whether there is the necessary 
mutuality in the agreement? 2d, If there is, whether this is a case in 
which a specific performance in whole or in part should be ordered? As 
to the first, it is contended that the provision for the forfeiture by the 
purchaser of $500, in the event of his failure to fulfil the contract, 
amounts to a defeasance, and that the purchase could not be enforced 
upon him. I think otherwise. The seller never agreed that the purchase 
should be considered at an end. The provision referred to is a mere 
penalty in ¢errorem added to the purchaser’s undertaking, to induce a 
punctual and faithful performance on his part. ‘The words “as liqui- 
dated damages”? make no difference. Whatever might be the effect of 
this clause in limiting the extent of a recoyery in damages in an action 
brought by the vendor, it does not, I think, extinguish the obligation of 
purchase so as to affect the question of specific performance. 

As to the second question, it is evident that a complete specific per- 
formance cannot be directed. A deed to be executed by the adult de- 
fendant, A. O. Millard, will not answer the purpose, and he could not 
with propriety be required to procure the order of a court of competent 
jurisdiction authorizing the sale and conveyance to the plaintiff, at the 
price agreed upon, of the title in fee which is vested in his infant chil- 
dren, for no court would, under the circumstances, grant the order, the 
land having risen greatly in value. Besides, it would be a novel pro- 
ceeding to adjudge a specific performance which would involve the neces- 
sity of a decision of another tribunal. 

Then is this a case for a judgment for performance of the contract, 
as far as the defendant, A. O. Millard, can perform it? It appears to 
be the rule in equity that where the purchaser at the time of the con- 
tract knows of the limited interest of the vender, he will not be permitted 
to insist upon a conveyance of such interest, with compensation for the 
residue. 2 White & Tudor’s Leading Cases, 24, and cases cited, and 
see this qualification stated by the Vice Chancellor, in Vorthrop vs. Hol- 
gate, in 1 Collier’s Rep., 28 Eng. Ch. Rep., at page 223, and in Thomas 
vs. Deering, 1 Keen, 728; see also, Sainsbury vs. Jones, 2 Beavan, 17 
Eng. Ch. Rep., 2 part, 464, sub. In the present case the seller did not 
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represent the property to be his own, but made the agreement, as ap- 
pears from its face, for himself and his children; and before it was 
signed, the nature of the interest of the children, and the necessity of 
an application to a eourt for authority to sell, were stated to both the 
agent and legal advisor of the purchaser. The reason of the rule to 
which I have referred, I suppose to be, that the court will not counte- 
nance any party in making a contract with another, which he knows the 
latter has not the ability to perform, and also that under such circum- 
stances the parties should have provided for a part performance in ex- 
press terms, if such a performance was desired and intended. Here the 
intention of the parties, as to the interest of the infants, no doubt was, 
that the seller, their father, should, in the interval which was to elapse 
between the signing of the agreement and the delivery of the deed, apply 
for and obtain the authority of a competent court to sell through the in- 
strumentality of a guardian; and it was supposed that the seller would 
himself be appointed such guardian. How far he was in fault, if at all, 
in not carrying out the agreement in this respect, it is not necessary 
now to determine. It is due to him, however, to state that it appears 
from the evidence that he made efforts (and there is no reason for be- 
lieving that they were not made in good faith) to obtain security; and, 
also, that he bought in an outstanding lease of part of the premises. It 
also appears that, when the plaintiff proposed furnishing the required 
security, the property had risen so much in value, that no court would 
probably have aflirmed the sale of the infants’ interest at the rate agreed 
upon by their father. It is contended, however, by the plaintiff’s coun- 
sel, that the seller should have made up the difference ; that he had con- 
tracted to convey the land; that it was his misfortune, at least, that he 
could not obtain secnrity; and that every one is to bear the conse- 
quences of his own misfortunes. If we assume this to be so, the remark 
applies rather to the question of damages than to that of the propriety 
of enforcing specific execution of this agreement. As to the latter, the 
plaintiff knew that the seller could not undertake absolutely to convey 
the property to him. It was necessary that the contract should be con- 
firmed by the court after the appointment of a guardian should have 
been made ; and security, also, was required, to a large amount; and 
that all the plaintiff could have expected, or had a right to expect, was, 
that the seller should do all in his power to enable himself to convey 
the land. It was going too far to enter under such circumstances into an 
agreement by which the land was to be absolutely sold and conveyed. I 
may add, too, in this place, that if any question-exists as to mutuality, 
it arises from the consideration that the seller did not contemplate, as 
the plaintiff well knew, the ability to convey, in his own right, the fee 
of the land, as he had agreed to do. 

But there is another principle applicable to the present case. In 
Thomas vs. Deering, Ub. Sup., (referred to also in 2 White and 'Tudor’s 
Leading Cas. 25,) a tenant for life without impeachment of waste, with 
remainder to his sons in tail, contracted to sell in fee, which he could 
not do, and the purchaser filed a bill asking to have'a con'veyance of his 
life estate, and reversion in fee, subject to the estate tail; but tle Court 











60 THE NEW YORK LEGAL OBSERVER. 
Brooklyn City Court—Robert Bage agt. O. A. Millard, James L. Millard & L. Millard. 








refused. Lord Langdale saying that before ordering a partial execution 
of a contract by directing the limited interest of the vender to be con- 
veyed, the Court ought to consider how that proceeding may affect the 
interest of those who are entitled to the estate, subject to the vender’s 
interest, and that it would be unreasonable and prejudicial in that case 
to direct a partial execution of the contract. Suppose the estate for 
life, which the seller in the present case has as tenant by courtesy, were 
conveyed to the plaintiff, may it not prove prejudicial to the interests of 
the infant defendants who were not parties to, and are not bound by the 
contract ? I cannot but think so; for, by the use made of the land, 
although no waste may be committed, plaintiffs may affect injuriously its 
prospective value. And besides, if it should, as it probably will be, for 
the interest of the infants, that the land should be sold before they arrive 
at age, it would produce a larger price if sold with the life estate than 
without it. This estate plaintiff would, in the event of a conveyance to 
him, control; but the father, if he retained it, would be more likely to 
part with it upon such terms as would best promote the interests of his 
children than a stranger would. 

Again: if the life estate only were conveyed to the plaintiff, it would 
leave the principal part, and what both parties must have contemplated 
as the principal part of, and inducement to, the contract, unperformed. 
I have not found a case where a partial performance was decreed under 
such circumstances. See Willard vs. Millard, 2 Dow, P. Cas. 274, 
Batten on Contracts, 60-61. 

I do not perceive why damages would not be sufficient, in the present 
case, to give plaintiff all the redress to which he is entitled. He is a 
land-broker, and probably bought the land for resale, and not for his own 
use. There is nothing calling specially for a performance to the extent 
to which the seller is able to perform; and I do not think, as I have 
already intimated, that a partial performance was contemplated. 

The infants ought not, I think, to have been made parties. They 
neither authorized nor ratified the contract; nor, indeed, can they ratify 
it while they remain, as they are, under age, and they are still of tender 
years. The agreement, as to their interest, was premature and unwar- 
ranted. The complaint must, therefore, as to them, be dismissed, and, 
I think, with costs. A similar course was taken in Welthrop vs. Hol- 
gate, and in Sainsbury vs. Jones, Ub. Sup. 

As to the adult defendant, although a specific performance cannot be 
directed, the action may be retained, and the plaintiff may proceed for 
a return of the amount -paid, and for damages. 

The sum of $1,000 having been paid on the purchase, the purchaser 
has an equitable lien to that extent upon the vendor’s interest, and the 
latter must be restrained from partiug with or encumbering his life 
estate, until he has paid, or secured to the satisfaction of the Court the 
$1,000 so paid, with interest, or until the further order of the Court. 
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PRACTICE CASES. 





N. D. Superior Court. 


[December Special Term, 1853.] 
Before Mr. Justice HOFFMAN. 


Foorre against Morris anp WIFE. 


Under the Statute of July 18th, 1853, relating to suits against husband and wife for the 
debts of the wife before marriage, the judgment should be special, pursuing the language 
of the Statute. 

Where a marriage took place after the Statute of 1848, depriving the husband of the right 
of acquiring the property of the wife, and the suit was brought after the Statute of 
1853 upon a debt contracted in 1852, the husband was held exempted from liability for 
such debts contracted by the wife before marriage, and before the Statute of 1853. 

Held that the creditor acquired no such vested right in a contingent liability of a future 
husband, when the debt was contracted as to render the Statute of 1853 inoperative. 


The facts sufficiently appear in the opinion of the Court. 
S. Williams, for plaintiff. 
A. R. Dyett, for defendant. 


Horrman, J.—The complaint sets forth that the firm of G. B. and 
T. L. Foote sold and delivered certain goods to the defendant, Mrs. 
Morris, in October and November, 1852, while she was a single woman ; 
that the claim has been assigned to the plaintiff, who is now the lawful 
owner thereof; that after the sale and expiration of the credit given, 
such defendant married the other defendant, some time in January, 
1853, and prays for judgment for the balance of the debt; a portion 
being admitted to have been paid. Judgment is demanded against the 
said defendants, husband and wife, for the sum, with interest and costs. 

The defendant demurs, first, because by the law no judgment can be 
entered against the husband for goods sold the wife before marriage; 
next, because judgment is demanded against the wife without averring 
that she has any separate personal or real property, which may be bound 
by the same, or out of which it-may be satisfied. 

1st. By the Statute of July 18, 1853, (Sess. Laws, chap. 576,) and 
the first section thereof, an action may be maintained against the hus- 
band and wife, jointly, for any debt of the wife contracted before mar- 
riage; but tae execution on any judgment in such action, shall issue 
against, and such judgment shall bind the separate estate and property 
of the wife cnly, and not of the husband. The section provides, “* that 
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‘¢ any husband who may thereafter acquire the separate property of his 
‘¢ wife, or any portion thereof by any ante-nuptial contract, or other- 
‘¢ wise, shall be liable for the debts of his wife, contracted before mar- 
‘riage, to the extent only of the property so acquired, as if this act had 
* not been passed.” : 

The present complaint has been framed, in some measure, upon the 
ordinary precedents of a declaration against husband and wife, for the . 
debt of a wife incurred while single, but modified under the code. (Chitty 
on Pleading, 2, 96.) 

I think that if the case comes under the statute referred to, the judg- 
ment should be special. It should adjudge the recovery out of the sepa- 
rate property of the wife, and the execution should pursue the judgment. 
Otherwise the judgment would be docketted against, and bind the land of 
the husband, on its face at least; thus embarrassing his transfer of 
property. 

The prayer of the complaint should then be for such a judgment as 
the plaintiff ought to enter; and, in the present case, the prayer should 
at any rate be amended. 

2d. But the defendant also insists that the complaint should designate 
the separate property which is sought to be rendered liable for payment 
of the demand; assimilating the case to a proceeding in equity, to ren- 
der a wife’s equitable estate subject to her debts or contracts, affecting 
it. 

Upon consideration, I think this is unnecessary. The action is, by 
the statute, to proceed against husband and wife; and the statement of 
the cause of action is in this pleading sufficiently precise. I think itsuf- 
ficient to modify the judgment, and leave the enquiry as to what prop- 
erty is bound, at large, aS in ordinary cases. The judgment is in effect 
a judgment against the wife’s separate estate only, and against her the 
allegations are full and definite. 

3d. But a more important question arises, and that is whether the case 
is within the Statute at all. The debt was contracted by the woman, 
and the marriage took place before the passage of the Act. The point is 
whether the Statute could affect the husband’s liability. 

It does not profess in terms to cover cases, which occurred before its 
enactment. It is consistent with its phraseology, to limit its operation 
to cases of subsequent marriages. 

It was held under the act of 1848 (ch. 200) which gave full power to 
a married woman to take and dispose of property as if she were sole, 
that it could not impair any marital right of a husband in cases of ante- 
rior marriages. 

In Hurd vs. Cass, (10 Barb. Supreme Court, Rep. 366,) a question arose 
under that statute and was decided. The husband was plaintiff in eject- 
ment. The marriage had been entered into in 1845. In December, 
1849, a conveyance of real estate was made tothe wife. She died in 
April, 1850, leaving the plaintiff, and an infant daughter, born 10th 
May, 1849, and living at the time of action. 

It was held that the Statute had not affected the title of the husband, 
as tenant by the courtesy, and he recovered. 
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The principle of these statutes of 1848 and 18538, appears to be this; 
that as the property of the wife is made her own, and not liable to the 
disposal or debts of the husband, so the debts of the wife should remain 
her own, or rather charged solely upon her separate estate. And it may 
be urged that if the Act of 1848 could not impair rights of a husband in 
the case of a prior marriage, neither should the Act of 1853, alter his 
responsibility under a prior marriage. 

But another consideration then arises. The ground on which a hus- 
band was made responsible for the debts of the wife, is mainly his right 
to her property acquired by the marriage. (Earl of Thomond v. Earl of 
Suffolk, 1 P. Wns. 469.) The first section of the Act of 1848, (2 R. 
S. p- 831, 86, 65, 4th Ed.,) operated to take all the wife’s property in 
this case fromhim, the marriage being subsequent to its passage. 

The question under the act of 1853, has not, I believe, received any ju- 
dicial determination. After some hesitation I have concluded, that it will 
bear the construction which is probably most consistent with the views 
of the Legislature, and that the husband is not responsible for the debts 
of the wife, incurred while single, and incurred since the statute of 1848 ; 
and of course when the marriage was subsequent. I shall be glad if my 
opinion is put in the way of revision by a higher court. 

It may be a question whether an act so operating is constitutional, 
supposing it was intended to cover a case like this. 

In Quackenboss y. Danks, (1 Denio, 128,) a case arose which bears 
upon the question. 

In January, 1837, Fitch recovered judgment against Danks. In 
January, 1848, an alias fieri facias was issued, and delivered to the 
plaintiff in error, Quackenbush, a deputy sheriff, who took the property 
in question. Danks claimed that it was exempt from execution under 
the act of 1842. It wasa horse and cart used for his daily business. 

The court held. First, That the language of the act did not neces- 
sarily extend to the rights or contracts accruing prior to its passage, and 
the words should not be construed, if it could be avoided, so as to operate 
upon past transactions, (Sachett v. Andross, 5th Hill, 834.) Nezt. 
That if the language was broad enough, then that the act was a law, 
impairing the obligation of contracts, and was void. (McCracken v. 
Hayward, 2 Howard, 608.) 

It strikes me as pressing the doctrine very far to say, that when a 
party contracts with a single woman, the possible responsibility of a 
future husband so essentially enters into the contract as to render void a 
law of the State taking away such responsibility, passed after the mar- 
riage; and when at the time of the contract, the party knew that the 
future husband would acquire no interest in her property by the mar- 
riage. 

if no such contingent right arises at the date of the contract, the next 
question is, does it become a vested right upon the marriage, so that the 
Legislature cannot affect it. 

This liability of the husband rested upon a technical rule, and a solid 
equity. As to the latter, it is removed, when the husband cannot ob- 
tain by marriage the property, on which presumptively the credit was 
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given. As to the former, the suit still is in form against both. Upon 
the question of construction, it may be observed that the second section 
comprises the case of a husband, who was such at the date of the act, 
and might acquire separate property of his wife after suchdate. I take 
it also that the acquisition contemplated by the act may be made by virtue 
of a contract before the statute, or afterwards. Yet the responsibility 
of the husband is limited to the extent of the property so acquired. 

If the law of 1853 is not void on this ground, in its application to a 
case like the present, then I think that the words are sufficient to cover 
it, and that it is equitable to give them such construction. 

My opinion, therefore is, that the law of 1853 operates to discharge 
a husband from the debis of a wife, contracted before marriage, when 
the marriage has taken place, and the contract was made subsequent to 
the act of April, 1848. 

The judgment will be as follows :— 

It is ordered and adjudged that judgment be entered in favor of the 
plaintiff, to bind the separate estate and property of the defendant, 
Sarah Morris, wife of the other defendant only, and not the property of 
the husband; and that the execution to be issued upon such judgment, 
if any, shall issue against such separate estate and property of the said 
Sarah Morris, the wife only, and not against the property of the hus- 
band; such judgment to be for the amount demanded in the complaint 
with interest and costs. 














